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Abstract

Marital rape represents one of the most congested areas at the intersection of criminal law,
constitutional rights, gender equality and the institution of marriage in India. While Indian
criminal law recognizes rape as a serious violation of a woman's bodily integrity and sexual
autonomy, the legal framework existing up to 2015 continued to provide an exception for sexual
intercourse by a husband with his wife, subject to the statutory age qualification. This created a
significant distinction between sexual violence committed within and outside marriage. The
present paper critically examines the marital rape exception under Section 375 of the Indian
Penal Code, 1860, with particular attention to the concept of consent, constitutional guarantees of
equality, dignity and personal liberty, and the reforms introduced by the Criminal Law
(Amendment) Act, 2013. It further considers the Protection of Women from Domestic Violence
Act, 2005 and the recommendations of the Justice J.S. Verma Committee. The study adopts a
doctrinal and analytical methodology based on legislation, committee reports, judicial principles
and secondary legal literature available up to 2015. It argues that the distinction created by
marital status raises substantial questions regarding sexual autonomy and equal protection of
married women and identifies the need for a coherent legal framework that recognizes consent as
continuing and voluntary within marriage while incorporating appropriate procedural safeguards.
Keywords: Marital rape, Indian Penal Code, consent, sexual violence, women's rights, marriage,
criminal law, bodily autonomy.

1. Introduction

Marriage is an important social and legal institution, but entry into marriage does not eliminate
the individuality, dignity or bodily integrity of either spouse. One of the most difficult questions
confronting criminal law is therefore whether marriage should alter the legal consequences of
sexual intercourse performed without the consent of one spouse. The issue is particularly
significant in relation to marital rape, understood broadly as non-consensual sexual intercourse
or sexual activity imposed by one spouse upon another.

The traditional marital rape exemption developed from historical conceptions of marriage in
which a wife's independent legal personality and sexual autonomy received limited recognition.
Such assumptions increasingly conflict with contemporary principles of equality, dignity,

Volume 06 Issue 01 January - March 2016 48



International Journal of Engineering,
Science and Humanities

An international peer reviewed, refereed, open-access journal

Impact Factor 5.3 www.ijesh.com ISSN: 2250-3552

privacy and individual liberty. The development of modern rape law has shifted attention away
from morality and physical resistance towards consent and sexual autonomy. Nevertheless, the
Indian Penal Code continued, as of 2015, to distinguish between non-consensual sexual
intercourse within marriage and similar conduct outside marriage.

The Criminal Law (Amendment) Act, 2013 substantially expanded the definition of rape and
expressly defined consent as an unequivocal voluntary agreement communicated through words,
gestures or other forms of verbal or non-verbal communication. Yet Exception 2 to Section 375
continued to state that sexual intercourse or sexual acts by a man with his own wife, where the
wife was not under fifteen years of age, did not constitute rape.

This contradiction makes marital rape an important subject of criminal-law research. On the one
hand, the law increasingly recognizes consent as fundamental to legitimate sexual relations. On
the other hand, the marital exception substantially limited the application of that principle within
marriage.

2. Objectives of the Study

The principal objectives of this research are to examine the legal position of marital rape under
the Indian Penal Code as it existed up to 2015; analyse the marital rape exception from the
perspective of consent, equality, dignity and personal liberty; evaluate the relevant changes
introduced by the Criminal Law (Amendment) Act, 2013; examine the recommendations of the
Justice Verma Committee and the relevance of the Protection of Women from Domestic
Violence Act, 2005; and identify the need for and potential direction of reform of Indian criminal
law relating to non-consensual sexual intercourse within marriage.

3. Research Methodology

The study follows a doctrinal, descriptive and analytical legal research methodology. Primary
materials include the Indian Penal Code, 1860, the Criminal Law (Amendment) Act, 2013, the
Protection of Women from Domestic Violence Act, 2005, relevant constitutional provisions and
reports of law-reform bodies. Secondary materials include books, journal articles, reports and
scholarly commentary available up to 2015.

The study primarily applies constitutional and criminal-law principles to examine whether the
distinction between married and unmarried women in rape law can be justified in light of
evolving understandings of consent and women's autonomy.

4. Marital Rape and the Concept of Consent

Consent is central to the modern understanding of sexual offences. Sexual activity becomes
legally problematic when participation is obtained through force, fear, coercion or circumstances
that negate meaningful consent. The 2013 amendment represented an important development
because Section 375 expressly defined consent in terms of an unequivocal voluntary agreement
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to participate in a specific sexual act. The provision also clarified that absence of physical
resistance by itself does not establish consent.

The marital rape exception, however, created a major qualification to this principle. Under
Exception 2 as it stood after the 2013 amendment and up to the cutoff adopted in this paper,
sexual intercourse or sexual acts by a man with his own wife were excluded from rape where the
wife was not under fifteen years of age.

The central legal issue is therefore not whether marriage ordinarily involves sexual intimacy, but
whether marriage should operate as continuing legal consent to every subsequent sexual act.
Consent in other contexts is ordinarily specific to the circumstances in which it is given. A
person's agreement to one act does not necessarily constitute agreement to another, and consent
given at one point does not logically prevent its later withdrawal.

Accordingly, treating marriage itself as sufficient to exclude rape liability creates tension with
the statutory emphasis on voluntary agreement. A legal framework based genuinely upon
consent would focus primarily on whether consent existed for the particular sexual activity rather
than exclusively on the relationship between the parties.

5. Position under the Indian Penal Code

Section 375 IPC underwent substantial amendment in 2013. The revised provision expanded the
acts capable of constituting rape and identified circumstances including acts against a woman's
will, acts without consent, consent obtained through fear, certain forms of mistaken consent,
inability to understand the nature and consequences of the act, minority and inability to
communicate consent.

Despite this expansion, Exception 2 preserved the marital exemption. This produced a striking
legal distinction: conduct meeting the substantive requirements of rape could be treated
differently depending upon whether the accused was the woman's husband.

The issue becomes particularly significant because the 2013 amendment itself strengthened the
role of consent in sexual-offence law. The law therefore simultaneously articulated a
comparatively modern conception of sexual consent while preserving an exception rooted in
marital status.

There were nevertheless other legal remedies potentially relevant to abusive conduct within
marriage. Depending on the circumstances, provisions concerning cruelty, hurt or other offences
could potentially apply. Most importantly, the Protection of Women from Domestic Violence
Act, 2005 recognized sexual abuse as a form of domestic violence.

Section 3 of that Act encompasses physical, sexual, verbal, emotional and economic abuse. Its
explanation defines sexual abuse broadly to include sexual conduct that abuses, humiliates,
degrades or otherwise violates the dignity of a woman.
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The existence of this recognition is significant. It demonstrates that Indian law already
acknowledged by 2015 that sexual abuse can occur within domestic relationships. Yet
recognizing sexual abuse for purposes of domestic-violence protection while excluding certain
non-consensual marital intercourse from the offence of rape created a degree of doctrinal
inconsistency.

6. Constitutional Dimensions

The debate concerning marital rape extends beyond the IPC and engages fundamental
constitutional principles.

Article 14: Equality before Law

Article 14 guarantees equality before law and equal protection of laws. The marital exception
creates different legal consequences for women subjected to comparable non-consensual sexual
acts depending upon their marital relationship with the alleged offender.

This raises the question whether marital status provides a constitutionally sufficient basis for
denying the same criminal-law protection otherwise provided against rape. Supporters of reform
contend that the physical and psychological character of non-consensual sexual violence does not
cease merely because the offender and victim are married.

Article 21: Life and Personal Liberty

Article 21 protects life and personal liberty and has been judicially interpreted broadly to protect
human dignity and personal autonomy. Sexual autonomy is closely connected with bodily
integrity because decisions regarding sexual activity involve an individual's control over his or
her body.

If an adult woman possesses the capacity to consent to sexual relations, the corresponding ability
to refuse such relations is central to meaningful autonomy. The debate therefore concerns
whether the marital exception sufficiently respects the individual personality and bodily integrity
of a married woman.

Article 15 and Gender Equality

Article 15 prohibits discrimination on specified grounds, including sex. Although marital rape
laws involve the distinctive legal relationship of marriage, critics of the exemption have argued
that historical assumptions concerning a wife's sexual obligations can perpetuate unequal gender
relations. A rights-based legal system must therefore examine whether traditional marital
expectations can justify differential protection from sexual violence.

7. Justice Verma Committee and the 2013 Reform

The Justice J.S. Verma Committee was established in December 2012 following widespread
concern regarding sexual violence against women. It submitted its report on 23 January 2013 and
proposed extensive reforms to laws concerning rape and other forms of sexual violence.
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Of particular relevance, the Committee expressly recommended removal of the marital rape
exception. It reasoned that marriage should not be treated as irrevocable consent to sexual acts
and that the relationship between the complainant and accused should not determine whether
consent existed for the sexual activity in question.

The Criminal Law (Amendment) Act, 2013 adopted several important reforms relating to sexual
offences. However, it did not implement the Committee's recommendation to abolish the marital
rape exception. Exception 2 therefore continued within Section 375.

This legislative choice represents an important research gap. It raises the question why a reform
process that significantly strengthened the statutory concept of consent stopped short of applying
that principle fully within marriage.

8. Arguments Supporting Criminalization

The principal argument for criminalization is based on the proposition that marriage should not
extinguish sexual autonomy. A woman does not cease to possess control over her body upon
marriage. Consent to marriage and consent to a particular sexual act are conceptually different
decisions.

Second, criminalization may promote equality in the protection of sexual autonomy. If the
defining harm in rape is non-consensual sexual invasion, the identity or marital relationship of
the perpetrator does not necessarily eliminate that harm.

Third, legal recognition can have an expressive function. Criminal law communicates societal
boundaries concerning unacceptable conduct. Recognizing forced sexual intercourse within
marriage as a serious sexual offence would reinforce the principle that sexual relations must be
based upon consent rather than coercion.

Fourth, the Protection of Women from Domestic Violence Act already recognized sexual abuse
as domestic violence by 2015. This makes it difficult to maintain that marriage necessarily
prevents recognition of sexual victimization.

Finally, the Justice Verma Committee's recommendation provides significant institutional
support for reconsideration of the exception. Its approach placed consent rather than marital
status at the centre of sexual-offence law.

9. Concerns Raised Regarding Criminalization

The debate also involves concerns about criminal-law design and implementation. Opponents of
immediate criminalization have raised questions regarding evidentiary difficulties, possible
misuse of criminal provisions, privacy within marriage and the effect of criminal proceedings
upon family relationships.

Proof can indeed be particularly difficult where the alleged offence occurs in private and where
the parties have an existing intimate relationship. However, evidentiary difficulty is not unique to
marital sexual offences. Criminal courts regularly evaluate offences committed in private
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circumstances. The appropriate response is therefore to develop fair evidentiary and procedural
safeguards rather than to assume that marital status alone should determine criminal liability.
Concerns about false or malicious complaints likewise require procedural protections applicable
to both complainants and accused persons. The possibility of misuse is relevant to the design and
administration of criminal law, but it must be considered alongside the possibility of under-
reporting, social stigma, economic dependency and family pressure experienced by victims of
domestic sexual violence.

Any reform should consequently seek a balance between effective protection of sexual autonomy
and the procedural rights of the accused.

10. Research Gap

By 2015, substantial scholarship existed on rape law, domestic violence, women's rights and the
marital rape exemption. However, an important gap remained in integrating these fields into a
coherent analysis of the contradiction produced by the post-2013 legal framework.

The amended Section 375 emphasized unequivocal voluntary consent, while Exception 2
continued to differentiate sexual conduct according to marital status. At the same time, the
Protection of Women from Domestic Violence Act recognized sexual abuse within domestic
relationships, and the Justice Verma Committee had expressly recommended abolition of the
marital rape exception.

Further research was therefore required to determine how criminal law could reconcile the
institution of marriage with the principles of individual sexual autonomy, constitutional equality
and procedural fairness. There was also scope for empirical research concerning awareness of
marital sexual violence, barriers to reporting, law-enforcement responses and the effectiveness of
remedies available to married women.

11. Suggestions for Legal Reform

A coherent reform framework should recognize that marriage does not constitute permanent or
irrevocable consent to sexual activity. Consent should remain voluntary, specific and capable of
withdrawal irrespective of marital status.

Reform should also be accompanied by procedural safeguards. Clear standards for investigation
and prosecution, sensitivity training for police and judicial officers, access to medical and
psychological support, legal assistance for complainants, and rigorous protection of the accused's
fair-trial rights would be essential.

The relationship between criminal remedies and the Protection of Women from Domestic
Violence Act should also be clarified so that protective, compensatory and penal responses
operate coherently rather than inconsistently.

Most importantly, reform should avoid treating the issue as a conflict between marriage and
individual rights. Protecting bodily autonomy does not require rejection of marriage as an
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institution; rather, it requires recognition that a lawful marital relationship should be based upon

mutual respect and voluntary participation.

12. Conclusion

The legal position existing in India up to 2015 revealed a fundamental tension within the

regulation of sexual offences. Section 375 IPC increasingly emphasized consent as the

foundation of lawful sexual activity, particularly following the Criminal Law (Amendment) Act,

2013. Nevertheless, the marital rape exception continued to exclude certain non-consensual

sexual acts by husbands from the statutory offence of rape.

This distinction raised substantial constitutional and criminal-law questions concerning equality,

dignity, bodily integrity and sexual autonomy. The Protection of Women from Domestic

Violence Act, 2005 demonstrated legislative recognition that sexual abuse could occur within

domestic relationships, while the Justice Verma Committee explicitly recommended removal of

the marital rape exception.

The issue should therefore be understood not simply as whether the State should intervene in

marriage, but as how criminal law should respond when consent is absent within an intimate

relationship. A principled approach would recognize that marriage creates mutual rights and

responsibilities but should not transform consent into an irrevocable legal presumption.

Reform of the marital rape exception, accompanied by appropriate evidentiary and procedural

safeguards, would provide greater coherence between rape law, domestic-violence law and

constitutional principles. As of the 2015 cutoff adopted for this study, the continuing exemption

remained an important unresolved issue in Indian criminal jurisprudence and a significant field

for further legal and empirical research.
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